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HAT the babe wal bich leads kom Dundee * 1 
Wateraſide to the ton of Coupar in Fife, at ole © 

place, paſſes betwixt'the properties of the . & i 

titioner and William Smibert of Lochmalonny, - 4 

aid is there the toundary of hiix rehnttve ligide B22 1 
F open tilt of late, 127 1 

Smibert thought proper to build a wall upon his 25 : ö | 


of the road, at the diſtance of about eleven fodt from the - 


center; and, ſpon thereafter,” he e ER „ | 
about three foot without big wht, 4. „„ 
This being a*manifeſt enerogchmene 3 upon der public 5 9 ! 
* the petitioner could not in juſtice to the country, f 1 
allow it to paſs2utiobſerved.” The petitioner was hkewiſe | ; 7“ 


| 1 defence rote intereſt, to e | 
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A 2 \ 
this abuſe reQtified ; for the encroaching on the one fide of 
the road, of conſequence threy the road further out * 
on che petitioner's property on che other ſidle. 


For theſe reaſons, the petitioner found it to ap- 
. — —⅜ peti- 


wo oa igh ver this encroachment, and craving. the 
be 


be i. The juſtices, ordered this peti- 
ſeryed upon Mr 8mibert; and he having put in 
Jan, 16. anſwers thereto, they appointed three of their number to 
505 viſu the road, and to report whether encroachment 
2+ eee and Goat i 24th January 
196. „ 2251 
Iwo of theſe genklemen named, did accordingly: viſit 
——— —— Jgyiand. but bow ſoon they had 
made their inquiry, another gentleman, a friend of Mr 
Smibert s, and kkewide-a juſtice of peace of the camnty, 
propoſed the matter ſhould. be ſubmitted. The parties 
agreed to this propoſal ; two juſtices of the county were 
named arbiters : but Mr Smibert afterwards tho pro- 
per to refuſe to ſign the ſubmiſſion, - This: 'the ar- 
-biters, in the character of - juſtices, to appoint a new day 
e pe receiving proof, rn 
per notice was given to all concerned. 
On the 20th July, the day appoinced Gat. king this 
Ha ww two of the juſtices 
. RAS — 
e maſons who had recently dal e wen by Mr Smi- 
berts own directions) and che import of their depoſitions 
was, That, when executing} this: work, Mr Smibert bad 
pointed out to them the middle of. the road, with orders 
build the dike at che diſtante of ten or eleven foor there- 
which arders they, had engen. Theſe witneſſes 
2 he miſtaken as to the ſiuatĩon 


1 — 1 
had ſo recently built 5. and as it-appeared: 
ocular inſpection, at the ley with but about * 


6 
wein Wer from thd belhwer of tt bald, which the" Jaw te. 


quires to be twenty feet broad at leaſt, the 
ceeded to meaſure the diſtatice/ between the wal — the 


cherefrom irreiſtible evidence chat theſe trees Were phicited 

_ King's high-way; und not upon Mr Smiberts 
Added to this, it likewiſe appears; From thke 

Bons of ſome other witnelles who were 


and even from the erpreſs acktiowledgment of Mr Smibert 


trees, whick they found to be three feet. There aoſs | 


Hirielf, that ſeveral of theſe trees were within eight and wn 


A half Foet of the center of che rbad; and, when all this is 
r of the juſtices who were 
on the ſpot; and/viewed the ground with" attention, that 
chere was an enevokehment here made, it is impoſſible to 

— the leaſt doubt of the fuct. 

Beſides, it appears evident from Mr Smibert's own 
meint Wade dike was built on the outmoſt extre- 
mity of his property, viz. eleven foot from the center of 
_ the road; be evuld not therefore have the ſmalleſt pretenice 
for trees without the dike. The breadth of a 
public road is fed by the act, parl. Ch. II. parl. 1. ſeſſ. 1. 
cap. 38. in theſe words: And to the effect it may be 
* known of what breadth all common high- ways ſhould 
de to market-towns, our Sovereign Lord, ih advice 
-< foreſaid; detlareth; that the ſame ſhould be 20 fodt of 
„ pbreadth, at the leaſt; — —„— 
Ibeeadth, they ordain the ſame to remain unaltered,” 
ſtraitened, etc. It is 1 26-the 
— ig mo — to fine and puniſh thoſe that 

rule, according to the quality of the offence: 
— — and' ought to be made of che legal 
breadth, and as the neceſſary conſequence of Mr Smibert's 
encroaching thereon” was to throw the road further back 
"on thepetitioner's'grounds on the other ſide; there can be 
-5 10 193 bod 100 F] 220) $82 157 NOI T6110 
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as the expence of the anſwers. Mr Smibert then appealed 


(4) 


na „** rneiGiiGien of nn or intereſt of 


ivate complainer. 
Ihe act, parl. 1669. chap. 16. . treating of 
fencing of lands upon the fide of the high-way, declares, 


That ber dike, ditch, nor hedge, nor any part there- 
breadth 1 


of, be within the fore- mentioned appointed for the 
high-way : And in practice it is well known, that the juſ- 
tices all over Scotland, in interpreting theſe ſtatutes,” do 
order, . that the road be 20 foot broad, exclufive of the 
ditches; and therefore they always meaſure-by ſome feet 
for the ditches, over and above £50 20 foot of road. 

But even ſuppoſing there had been room — the 
dike and the edge of the road for planting trees, the juſ- 
tices would not have allowed them to 2 been planted 
on the very verge of the high-way, which would have 
ſpoiled the road, and kept off therefrom the ſun and 
wind; and by the branches lying in over upon it, the 
juſtices would, in ſuch caſe, have ordered them to be 
cut down, in terms of the th act, Geo. I. chap. 

After this proof was reported, the juſtices' — the 
parties to give in remarks thereon; which being done, 

on the iſt of Auguſt laſt, the juſtices ordered Mr Smi- 

bert, betwixt and the 1ſt od January then next, to re- 
move the trees complained on from the ſituation where 
< they preſently ſtand, and nat to plant them without 
. laid dike, the ſaid dike. being deemed. at the legal 
« diſtance from the middle of the road; * decerned 
* without expences. 6 

Mr Smibert gave in a long recliming baden on ad- 
viſing whereof, with anſwers for Mr Halkerſton, the 
juſtices adhered, allowing Mr Halkerſton 5 s. Sterling 


to the quarter- ſeſſions; who, upon reviewing the ſentence 
of the private ſeſſions, affirmed. the fame, and diſmiſſed 
the appeal. Mr Smibert then applied to your Lordſhips 
_ of by 


(45%) 


by a bill of ſuſpenſion ; which being adviſed, with an- 
fwers- and replies, was, of this date, refuſed by the Lord 
Hales, Ordinary on the bills, | 

Mr Smibert did not chuſe to obtemper the ſentence of 
the juſtices, by removing the trees within the time men- 
tioned; and although the bilf of ſuſpenſion, which he 
had endeavoured. to ſteal out in time of vacation, was 
refuſed, he ſtill perſiſted in his obſtinacy. This obliged 


the petitioner to make a freſh application to the juſtices, july 1. 
craving they would be pleaſed to grant warrant to con- 66. 


ſtables to carry their decree into execution, by removing 
the trees; and craving likewiſe an order for levying from 
Mr Smibert the charges the petitioner had diſburſed in ob- 
_ taining the bill of ſuſpenſion refuſed, and alſo the five 
ſhillings formerly allowed of expences, together with the 


expence of this laſt application, When this petition came 


to be adviſed, Mr Smibert, upon whom it had been ſer- 
ved, was preſent in Court; and the juſtices then granted 


the prayer of the application made by the petitioner, and 


refuſed to admit of a ſecond appeal to the quarter-ſeſſions 
in Auguſt, for which Mr Smibert had then proteſted. 
Mr Smibert, reſolving to weary out the petitioner, 
thought proper to preſent a ſecond bill of ſuſpenſion, in 
which he averred, That the juſtices, who met on the ground 
on the 2oth July, had no power to take proof, or report 
to the other juſtices, ſeeing the time for reporting was 


elapſed, and that he had objected to their proceeding 
on that account. But it was anſwered, That the direct 


contrary a ed from the face of the proceedings; for 
there Mr N ibert attends in perſon on the ground, croſs- 
interrogates the petitioner's witneſſes, and examines ſeve- 
ral witneſſes himſelf, and was even afterwards ind | 
in a further: proof, which was in-the ſtrongeſt manner 
mologating the proceedings: That it was Mr Smibert's 
own fault the viſitors had not reported againſt the firſt day 
22 B appointed; 


(3) 

formerly broader than 20 foot, they muff remain in unaltered 
or ſtraitned. The trees likewiſe R 
even though they had remained dead, and much thre”: 


when it is conſfdered,; that th every Tr br 107 
0 


creaſing in ſize; and though the branches could 
off, there was no method of 'diminiſhing' the trutiks'of th 


wees,”and-theveſote it ws, much better to e 
r Smmibest eit eg to diſpute uriſ- 
diction of the 7 Bur chat point is pages ts fig e- 
ſtabliſhed by the lay, as ſcarce to merit an anſwer. And 
he concluded, by throwing out ſome reflections againſt 
one of the juſtices, who was allied to the petitioner, as if 
chat circumſtance ſhould have biaſſed him in the petitio- 
ner's favour. But it was anſwered, That gentleman was. 
no relation tothe petitioner's he had onl 2 married 
to the petitioner's aunt, which did not debar him from 
judging in che caufe: and though, from his vicinity, he 
was named in the commitee, it did not appear that ever 
he had attended a meeting relative to this matter, until 
their laſt ſederunt; where all they had to do was to Inter- 
pone their authority to à decree of the private ſeſſians, re- 
y adhered to, affirmed in the quarter-ſeſſions, and 
4 bill of fafpenfion thereof refuſed by this Court. 
The only other ' reaſon of ſuſpenſion urged, will fall - 


more properly to-be"noticed in the after part of this. Pete 


tion. 
The Bas Kenner Ordinary « the bills, pton pronouncedthis. 
interlocutor: The Lord Ordinary having conſidered. thy 


„ bill, with the anſwers ha , pi, duplics, an 
„and procedure before the 3 F 
ee ee til fe 43. 6, 6. 6 

Sterling, awarded by the Juſtices, as = e 


e tn 

: entred in aufwering F bill of Tg but 
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_- 8 ) | 
*« refuſes the bill as to all other points, and ſuperſedes ex- 


„Peding chis bill, and ſtops execution till Friday net. 
he inter locutor is, by miſtake, dated the 5th of March, 
whereas it was pronounced on the 5th. of Amgult 1766. 
Of chis interlocutor, in ſo far as it paſſes this bill, the 
petitioner now craves your Lordſhip's review „ and he 
. humbly hopes for an alteration thereof. He would not 
have troubled your Lordſhips with this application, at 
this late hour of the Seſſion, had he not been pretty cer- 
tain, from what he has already ſeen of Mr Smibert's con- 
duct, that he would have led the petitioner into a long 
litigation in diſcuſſing this bill: Aud as, from the ſpirit 
with which he has all along conducted this matter, the 
petitioner had great reaſon to think Mr Smibert would 
have brought in this cauſe for your Lordſhip's review ſome 
time or other, it was with a view to get the affair ended 
in the moſt expeditious manner, that the petitioner now 
takes this method of laying the cauſe at once before 
As the petitioner has ſo fully ſtated the facts and proce- 
dure in the cauſe, he will now be very ſhort in the peti- 
tory part. It may be proper however to premiſe, that ex- 
cept as to the point now ſubmitted to review, the ſuſpen- 
ſion appeared to, be extremely inept ; for the ſentence of 
the juſtices , had been carried into execution by their con- 
ab who had removed the trees previous to preſent- 
ing the bill of ſuſpenſion. ä TI | 
he only queſtion therefore for your Lordſhips conſider- 
ation is, Whether the juſtices did right in giving decree a- 
gainlt the ſuſpender, for the ſums which had been expend- 
ed by, the petitioner, in e a rectification of this 
encroachment which the ſuſpender had made upon the 


| public high-way,? apd the petitioner. flatters himſelf, your 
Lordſhips will, upon gonkidering the caſe, approve of their 
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wages; that it was moſt ittiproper n 90 

"Jer thi der have i opportune of objecting 10 th 
account of expences, which lie is pleaſed to call molt | 
tant; and thit it was ſtill mort improper in therm to re- 
| | tal to the quarter-ſeſſions. This 


kluſe to admit of an appeal | 
appears tb be the ſum of the der argument... 
N e anfwers to ſe objections the petitioner 
will beg leave to make this preliminary ob 5 
the juſtices of peace are the proper guardians of 
| blic roads, to whom the legrflayure has; b 
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aud replies, 


'(») 


* bh ribs ihunets bs defi edu 
— Hur the account” of” expences ; this is 

2 a Wrong that never was done. The fuſ- 
——— was preſent in court,” hen the petitioner's laſt 
application Was 5 Had he then afked to give 
in objections to the account of expences, it "could not 
Have been refuſed” him. But that was not what he de- 
manded j the account was read over to bim in court; 
ke was conſcious that every article of it was juſt, and 
could make no objection thereto. The expence before the 
juſtices themſelves, with the extract of che proceedings, 
amounted only to 16 1. and the account of expences at 
„in getting the bill of ſuſpenſion refuſed, a- 


A b 
Jow the fuſſ 


mounted only to L. 2. 15. 6. Which was very moderate, 
t che bill had been refuſed upon cs 
and 


confidering 


conſulted on both fides. - 
But what the ſuſpender demanded was, to der the 
porn expecting theredy to protract and lengthen out 
the procedure as long as poſſible. It occurred to 
the juſtices, that chere was no fwundation for this demand, 
and that in making it the ſuſpender ſhowed a moſt litigi- 
ous inclination. The eauſe had been determined by the 
private ſeſſions; their — 1 
ſeſſions; und a fufpenfion of Weir ſentence by the 
Court of Seſſion. Whar- then remained, — 
execution of this ſentence This was all that the petitio- 
ner demanded. And why delay a cauſe, in order to ike 
„5777 8 The ſuſ- 
ent in the court; he did net pretend to 
| — thing new ted offer; but demanded to an- 
Wer — — Abe no other view hate ver, but 195 
of protelande ray 14H 0900 97 pit een HUGH. 19104717 
he petitioner ends 


tin win propriety appli 


the juſtices of peace, in orderito*obtain from this 


| . dbtaining à refu- -# 
O > al.; 


1 } 


; Conſtant. practice — pro 
32 and be very properly... brought 
before theſe very judges, who had pronounced = 
original decree, for carrying 
titioner had heen put to this expence. 


As to che bischen, That the juſtices did wrong in not 
admitting the appeal to the quarter-ſeſhans, the petitioner 
is not ſenſible that there ariſes any cauſe of complaint on 


urt. To give way therefore to 2 would be 


protracting cauſes in inſinitum. Suppole. a ſheriff-· ſubſti · 
tute pronounces a judgment, which, upon a rec 


peal to the ſheriff-depute, which was craved in an ene 
petition ? Moſt certainly it would. 


The petitioner cannot help obſerving, ches hen Game - 


ſome impropriety in this method of, proteſting for appeal 
in open face of court, and which, in the way and man- 


N informed the ſuſpender did, could be conſidered 


in no other view, than that af an inſult to the court; and 


the petitioner would not have been ſurpriſed, if the juſti- 
ces had been a little heated at ſuch procedure, as it was 


certainly announcing to them, that the ſuſpender underva- 
Aru ſentence, ee in hed — 0 


- 
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petition, is affrmed by the theriff-depute, would it not be 
moſt, abſurd in the ſherif-ſabſtiture to admit of an ap- 


bidas JOHN DOUGLASS. 
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